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(1) Where it appears that the former 
member or employee, during service 
with the Commission, participated per-
sonally and substantially in the pro-
ceedings or investigation; or 

(2) Where the Commission is not sat-
isfied that the appearance or participa-
tion will not involve any actual or ap-
parent impropriety; or 

(3) In any case which would result in 
a violation of title 18, United States 
Code, section 207. 

§ 1025.68 Prohibited communications. 
(a) Applicability. This section is appli-

cable during the period commencing 
with the date of issuance of a com-
plaint and ending upon final Commis-
sion action in the matter. 

(b) Definitions—(1) Decision-maker. 
Those Commission personnel who 
render decisions in adjudicative pro-
ceedings under these rules, or who ad-
vise officials who render such deci-
sions, including: 

(i) The Commissioners and their 
staffs; 

(ii) The Administrative Law Judges 
and their staffs; 

(iii) The General Counsel and his/her 
staff, unless otherwise designated by 
the General Counsel. 

(2) Ex parte communication. (i) Any 
written communication concerning a 
matter in adjudication which is made 
to a decision-maker by any person sub-
ject to these Rules, which is not served 
on all parties; or 

(ii) Any oral communication con-
cerning a matter in adjudication which 
is made to a decision-maker by any 
person subject to these Rules, without 
advance notice to all parties to the 
proceedings and opportunity for them 
to be present. 

(c) Prohibited ex parte communications. 
Any oral or written ex parte commu-
nication relative to the merits of any 
proceedings under these Rules is a pro-
hibited ex parte communication, except 
as otherwise provided in paragraph (d) 
of this section. 

(d) Permissible ex parte communica-
tions. The following communications 
shall not be prohibited under this sec-
tion. 

(1) Ex parte communications author-
ized by statute or by these rules. (See, 
for example, § 1025.38 which governs ap-

plications for the issuance of sub-
poenas.) 

(2) Any staff communication con-
cerning judicial review or judicial en-
forcement in any matter pending be-
fore or decided by the Commission. 

(e) Procedures for handling prohibited 
ex parte communication—(1) Prohibited 
written ex parte communication. To the 
extent possible, a prohibited written ex 
parte communication received by any 
Commission employee shall be for-
warded to the Secretary rather than to 
a decision-maker. A prohibited written 
ex parte communication which reaches 
a decision-maker shall be forwarded by 
the decision-maker to the Secretary. If 
the circumstances in which a prohib-
ited ex parte written communication 
was made are not apparent from the 
communication itself, a statement de-
scribing those circumstances shall be 
forwarded with the communication. 

(2) Prohibited oral ex parte communica-
tion. (i) If a prohibited oral ex parte 
communication is made to a decision- 
maker, he/she shall advise the person 
making the communication that the 
communication is prohibited and shall 
terminate the discussion; and 

(ii) In the event of a prohibited oral 
ex parte communication, the decision- 
maker shall forward to the Secretary a 
signed and dated statement containing 
such of the following information as is 
known to him/her. 

(A) The title and docket number of 
the proceedings; 

(B) The name and address of the per-
son making the communication and 
his/her relationship (if any) to the par-
ties and/or participants to the pro-
ceedings; 

(C) The date and time of the commu-
nication, its duration, and the cir-
cumstances (e.g., telephone call, per-
sonal interview, etc.) under which it 
was made; 

(D) A brief statement of the sub-
stance of the matters discussed; and 

(E) Whether the person making the 
communication persisted in doing so 
after being advised that the commu-
nication was prohibited. 

(3) Filing. All communications and 
statements forwarded to the Secretary 
under this section shall be placed in a 
public file which shall be associated 
with, but not made a part of, the 
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record of the proceedings to which the 
communication or statement pertains. 

(4) Service on parties. The Secretary 
shall serve a copy of each communica-
tion and statement forwarded under 
this section on all parties to the pro-
ceedings. However, if the parties are 
numerous, or if other circumstances 
satisfy the Secretary that service of 
the communication or statement would 
be unduly burdensome, he/she, in lieu 
of service, may notify all parties in 
writing that the communication or 
statement has been made and filed and 
that it is available for insection and 
copying. 

(5) Service on maker. The Secretary 
shall forward to the person who made 
the prohibited ex parte communication 
a copy of each communication or state-
ment filed under this section. 

(f) Effect of ex parte communications. 
No prohibited ex parte communication 
shall be considered as part of the 
record for decision unless introduced 
into evidence by a party to the pro-
ceedings. 

(g) Sanctions. A person subject to 
these Rules who make, a prohibited ex 
parte communication, or who encour-
ages or solicits another to make any 
such communication, may be subject 
to any appropriate sanction or sanc-
tions, including but not limited to, ex-
clusion from the proceedings and an 
adverse ruling on the issue which is the 
subject of the prohibited communica-
tion. 

Subpart H—Implementation of the 
Equal Access to Justice Act in 
Adjudicative Proceedings 
With the Commission 

AUTHORITY: Equal Access to Justice Act, 
Pub. L. 96–481, 94 Stat. 2325, 5 U.S.C. 504 and 
the Administrative Procedure Act, 5 U.S.C. 
551 et seq. 

SOURCE: 47 FR 25513, June 14, 1982, unless 
otherwise noted. 

§ 1025.70 General provisions. 
(a) Purpose of this rule. The Equal Ac-

cess to Justice Act, 5 U.S.C. 504 (called 
‘‘the EAJA’’ in this subpart), provides 
for the award of attorney fees and 
other expenses to eligible persons who 
are parties to certain adversary adju-

dicative proceedings before the Com-
mission. An eligible party may receive 
an award when it prevails over Com-
mission complaint counsel, unless com-
plaint counsel’s position in the pro-
ceeding was substantially justified or 
special circumstances make an award 
unjust. This subpart describes the par-
ties eligible for awards and the pro-
ceedings covered. The rules also ex-
plain how to apply for awards and the 
procedures and standards that the 
Commission will use to make them. 

(b) When the EAJA applies. The EAJA 
applies to any adversary adjudicative 
proceeding pending before the Commis-
sion at any time between October 1, 
1981 and September 30, 1984. This in-
cludes proceedings commenced before 
October 1, 1981, if final Commission ac-
tion has not been taken before that 
date, and proceedings pending on Sep-
tember 30, 1984, regardless of when they 
were initiated or when final Commis-
sion action occurs. 

(c) Proceedings covered. (1) The EAJA 
and this rule apply to adversary adju-
dicative proceedings conducted by the 
Commission. These are adjudications 
under 5 U.S.C. 554 in which the position 
of the Commission or any component 
of the Commission is represented by an 
attorney or other representative who 
enters an appearance and participates 
in the proceeding. The rules in this 
subpart govern adversary adjudicative 
proceedings relating to the provisions 
of sections 15 (c), (d) and (f) and 17(b) of 
the Consumer Product Safety Act (15 
U.S.C. 2064 (c) (d) and (f); 2066(b)), sec-
tions 3 and 8(b) of the Flammable Fab-
rics Act (15 U.S.C. 1192, 1197(b)), and 
section 15 of the Federal Hazardous 
Substances Act (15 U.S.C. 1274), which 
are required by statute to be deter-
mined on the record after opportunity 
for a public hearing. These rules will 
also govern administrative adjudica-
tive proceedings for the assessment of 
civil penalties under section 20(a) of 
the Consumer Product Safety Act (15 
U.S.C. 2068(a)). See 16 CFR 1025.1. 

(2) The Commission may designate a 
proceeding not listed in paragraph 
(c)(1) of this section as an adversary 
adjudicative proceeding for purposes of 
the EAJA by so stating in an order ini-
tiating the proceeding or designating 
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